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Statement 

This appeal arises out of a seaman’s Jones Act claim 
for damages. The matter was tried to a jury before the 
Honorable Murray 1. Gurfein on February 20, 21, and 22, 
1074. A verdict for $00,000.00 was returned. Upon de¬ 
fendant’s post-trial motion Judge Gurfein in a detailed 
and well reasoned opinion and Order, dated August 6, 
1074 granted a new trial having found that the damages 
were so excessive so as to shock the conscience of the 
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court. Following the accepted district court practice he 
granted the plaintiff the option of avoiding a new trial 
and obtaining judgment if he would remit $25,000.00 and 
accept a verdict of $05,000.00. Judge Gurfein specifically 
found that $05,000.00 was the maximum which any jury 
could reasonably have granted. 

The plaintiff has never unconditionally agreed to Judge 
Gurfein’s Order, lie sought to have Judge Gurfein cer¬ 
tify the Order for appeal which request Judge Gurfein 
refused. After Judge Gurfein’s elevation to this Court 
the matter was re-assigned to Honorable Henry F. Worker. 
Finally, on August 0, 1975 plaintiff’s ex parte Order was 
signed by Judge Worker. This judgment read in part: 

“the plaintiff having waived his right to a new 
trial and accepted the remittitur under protest with¬ 
out prejudice to his right to appeal therefrom, it 
is hereby 

Ordered, Adjudged and Decreed that plaintiff 
have judgment against the defendants in the sum 
of $(55,000.00 together with interest thereon from 
22nd day of February, 1974.” 

In submitting the judgment ex parte plaintiff concealed 
from the defendant his acceptance of remittitur “under 
protest” and that he awarded himself, contrary to law, 
irderest prior to judgment from the date of the non¬ 
existent verdict which Judge Gurfein had struck down. 

Plaintiff would now have this Court accept the minority 
procedure of tin* 5th Circuit and sanction conditional 
acceptance of remittitur. Plaintiff’s brief treats this 
fundamental question as already decided in his favor 
and devotes the bulk of his brief to rearguing the ques¬ 
tion of damages and seeking to sustain his overreaching 
grant of prejudgment interest. 



The grant of a new trial whether total or limited 
to the issue of damages, whether absolute or partly 
conditional by remittitur, is an unappealable order 
and the rubric “under protest” cannot and should not 
create an appealable order. 

The true issue is whether it is desirable to overturn the 
almost unanimous doctrine of the non-appealabilitv of a 
trial court’s grant of a new jury trial based upon its dis¬ 
cretionary judgment that the original verdict is shock¬ 
ingly improper. 

This issue is concealed by treating the inclusion of a 
remittitur option as having independent validity apart 
from the trial court’s common law, and statutory (Rule 59 
FRCP) duty to grant new trials. 

Where a purported verdict is so beyond reason that it 
is “self-destructive”, it must be treated as a nullity. Sim¬ 
ply put, a new trial must be had since the first aborted. 
There is nothing to appeal. Remittitur is a pragmatic 
tool to “pressure” the parties into stipulating to substi¬ 
tute a court formulated “verdict” and so gain finality and 
end litigation, including appeal. 

In theory it favors neither litigant since a “fair ver¬ 
dict” is court formulated. In practice it favors the plain¬ 
tiff, who having obtained a tainted verdict and facing re¬ 
trial, now has an option to save his verdict. Therefore, 
the acceptance of the remittitur “under protest” is a per¬ 
version of the intent and inequitable to defendant. Plain¬ 
tiff entitled to nothing, is given something by the trial 
court, but demands more. 

Defendant submits that the basic question in determin¬ 
ing the appealability of these matters requires an exam- 
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ination of the essence of the .judicial right to grant new 
trials, and not a statistical expedient as suggested by 
Keinertsen. 

A) The right and duty to grant a new trial when the 
verdict is improper is historically the inherent discre¬ 
tionary power of the trial court. 

Generally the Federal District Courts have original 
trial .jurisdiction, while the Circuit Courts have appellate 
.jurisdiction from final operations of the district. The 
trial court is spoken of as inferior, in that it is the liti¬ 
gant's first step, not that it is intellectually or morally 
suspect or unable to perform its proper function. The 
District Court is not the retarded ward of the Appellate 
Court. 

The Federal Trial Court has the inherent right to “re¬ 
consider the cause by a new trial”. This historic principle 
gives “. . . to the Federal trial judge . . . ample power to 
see that justice is done in cases pending before him; and 
the responsibility attendant upon such power is his in full 
measure.” 

Aetna Casualty <0 Surety Co. v. Yeatts, 122 F. 
2d 350 

Wright and Miller, Federal Practice and Procedure, 
2801 et seep stress that the Federal trial judge has the 
right and duty to set aside tainted verdicts. 

This circuit has always recognized this as the obliga¬ 
tion of the district court, and its to discharge according 
to its good conscience. There is a subjective note here, 
recognized in many decisions. 

Taylor v. Washington- Terminal Co., 400 F2 145 cert, 
den. 300 US 835 recognized: 
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“The deference due the trial judge who has had 
the opportunity to observe the witnesses and con¬ 
sider the evidence in the context of a living trial 
rather than upon a cold record.” 

Tn Alexander v. Nash Kelvinator, 2G1 F.2d 187, 191 (2 
Cir. 1958) the court said: 

“This court is mindful of the principle so fre¬ 
quently reiterated that the question of the exces¬ 
siveness of a jury verdict is to be determined by 
the trial court on a motion for a new trial. In such 
cases the trial court, in effect, occupies the posi¬ 
tion of a reviewing judge. lie has the power to 
pass upon, set aside or even reduce by remittitur 
excessive awards. * * *” (Italics ours) 

Tn Dellaripa v. New York, New Haven and Hartford 
Railroad Company, 2 Cir., 1958, 257 F.2d 733, 735 the 
court held: 

“* • * the trial court has the power to set aside 
the jury’s verdict if he believes that it is excessive, 
but obviously that power must be exercised with 
due regard for the jury’s primary responsibility to 
fix the amount of the damages. However, respon¬ 
sibility for the amount of damages awarded does 
not lie exclusively with the jury—its responsibility 
is primary’, but not final. The ultimate responsi¬ 
bility rests, with the trial judge who may set a ver¬ 
dict aside. His power to set aside a verdict as ex¬ 
cessive implies that he has a duty to do so when 
he conscientiously believes that the jury’ has ex¬ 
ceeded the bounds of propriety. This duty should 
not be avoided by hiding behind the jury’s verdict. 

• ft myj 


1 





Sec also Fiskratti v. Pennsylvania Railroad Co., D.C.S.D. 
N.Y. 1957, 147 F.Supp. 7G5. 

When tho sum agreed upon by tho .jury is so vastly at 
variance with what common sense and experience dictate 
to he a fair allowance in the particular circumstances of 
the case, courts have not hesitated to exercise their dis¬ 
cretionary power to modify the verdict in the interest of 
fairness to all parties. Burris v. American Chicle Co., 
D.C.Fi.D.N.Y. 1940, .‘13 F.Supp. 104, affirmed 2 Cir., 1941, 
121 F.2d 218; Cuuninyham v. Pennsylvania R. Co., 35 F. 
Sup. 1012. 

Clearly the review of jury verdicts is a discretionary 
power peculiar to the district trial judge (he has viewed 
and experienced the happening, as a general proposition 
his ability and uprightness cannot he questioned.) Tho 
appellate judge cannot intrude here, save for an abuse 
of discretion. 

GA Moores Federal Practice No. 59.15(1); 

Cosentino v. Royal Netherlands S.S. (Jo., 389 F. 
2d 726 (2 Cir. 1968); 

Com pat] nit Rationale Air France v. Port of N.Y. 
Authority, 427 F. 2d 951 (2 Cir. 1970): 

Bifjart v. Goodyear, 361 F. 2d 317 (2 Cir. 1966). 

The grant of a new trial because of excessive damage 
award-is merely a special application of the general power 
of the court to grant new trials, and as such is not ap¬ 
pealable. 

Wright & Miller, Federal Practice & Procedure 
2807. 

Remittitur is a variation on the grant of a new trial 
established by stare decisis (Blunt v. Little, 3 Fed. Cas. 
760 No. 1578 and subsequent Supreme Court cases) which 



presents the plaintiff with the option of submitting to a 
new trial or accepting the amount of damages which the 
court determines. 

The grant of a new trial with the condition of a remit¬ 
titur has not changed the nature of the remedy, it still is 
a basic, inherent, discretionary duty of the trial court. 
When the trial court lias so discharged its conscience, the 
law should not belittle the action, by fudging it with the 
caveat “under protest” so that the Court of Appeals can 
act as the district court's super-conscience. Either such 
power of review is an inherent personal responsibility of 
the trial court, or it is nothing. The Court and litigants 
must recognize it as such, accept it absolutely or reject it. 

B) The 5th Circuit allows appeals from remittiturs ac¬ 
cepted under protest but the reasoning is erroneous 
and the result not desirable. 

The policy of the Fifth Circuit is allowing the accept¬ 
ance of a remittitur “under protest” is completely unique 
to that Court. The Rule has, at best, a dubious beginning. 

The “leading” case citing this practice is Delta Knrji- 
neeritif / Corp. v. Scott, 322 F. 2d 11. Tn this five-sided 
appeal, the Court never ruled on the issue of whether an 
appeal of the order of remittitur could be made. Justice 
Brown, writing for the Court clearly states this: 

“Scott seeks to set aside the remittitur and rein¬ 
state the judgment at $98,200. All defendants with¬ 
in the risk of judgment oppose this on two grounds. 
The first is that voluntary acquiescence in the re¬ 
mittitur forecloses further review . . . We need not 
pass expressly on the first. We would assume, 
without deciding, that until such time as plaintiff 
has actually obtained the fruits of such judgment, 
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(which is not the case here) lie is free to challenge 
the legal correctness of the Court enforced remit¬ 
titur.” 

Where the issue of the effect of acceptance of remit¬ 
titur on appeal was squarely before the court, the 5th 
Circuit rules that acceptance barred appeal. 

Movible Offshore v. Owsley, 34G F. 2d 870; 

Minerals <£ Chew. Phillip v. Micwhite, 414 F. 2d 

428. 

(The remittitur was not made under protest in these 
cases). 

However, in Steinbery v. Indemnity Ins. Co., 3(54 F. 2d 
2G(i, the 5th Circuit set forth facts to establish that the 
trial judge had seriously abused his discretion and so it 
allowed the appeal after acceptance of remittitur under 
protest and then they reversed the trial judge. It is 
suggested that hard cases make bad law. 

U. S. v. 1160.1)6 Acres, 4552 F. 2d 910, also is an extreme 
factual situation. The (jovernment was held to be the 
“pursuer" of the private citizen in a condemnation pro¬ 
ceeding. The citizen was being forced to sell and so, un¬ 
der these unique facts, “there was nothing free about this 
acceptance”. 

In another extreme factual case (verdict of $1,3S0,000 
which was reduced to $( >90,(133 by application of legally 
improper standard) Gorsalit c v. Olin Mathicson Chemical 
C-orp., 429 F. 2d 1033 the appeal was allowed from the 
acceptance of the remittitur under protest, but the point 
was not discussed by the court. 

Professor Moore's comments on the 5th Circuit doctrine 
show its impracticalitv and infer the author's disapproval. 
(See Sec. 59.05(3) of Moore’s Text, set out in part below.) 




C) Reinertsen v. George W. Rodgers, 519 F. 2d 531 (2 
Cir. 75) is not authority for allowing acceptance of 
remittitur under protest. 

Reinertsen merely raised the question whether the 5th 
Circuit practice should he accepted into the 2nd Circuit. 
AVe submit the above argument makes clear that "remit¬ 
titur under protest” is a legally confused concept. 

Point 4 of plaintiff’s brief is amazing in suggesting 
to this Court that Reinertsen has accepted the procedure 
of the 5th Circuit and so “this case is ripe for review ’. 
Plaintiff offers neither analysis nor argument as to why 
the 5th Circuit practice should be accepted here and so 
begs the question. The analysis above demonstrates that 
the 5th Circuit procedure is legally unacceptable. 

1) The review of the 5th Circuit cases shows that their 
doctrine arose out of the necessity of a few hard cases 
rather than from a well reasoned analysis. 

2) The law in every other Circuit including the 2nd 
Circuit and in the Supreme Court is opposed to the 5th 
Circuit aheration. titli Circuit has looked to state law to 
determine whether remittitur under protest would be ac¬ 
cepted and as Wright and Miller point out in their text 
of Federal Practice: 

“the grant or denial of a new trial is a matter of 
procedure governed by these rules and not by state 
law or practice”. 

3) An analysis of the power to grant new trials, with or 
without remittitur, involves an element subjective to the 
District Court including the personal presence of the trial 
Judge at a “living trial”, and so, by its nature should not 
be readily reviewable on appeal. 

This Court in Reinertsen voiced curiousity as to the 
pragmatic effects that might follow an endorsement of 
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tin 1 conditional acceptance of a remittitur. Tlie Court 
asked would it increase the judicial workload. 

First of all. while defendant lias discovered no statisti¬ 
cal index on the question, the Court is referred again to 
11 rifiht Miller Federal Practice, Section 2803 where the 
authors say: 

“from the reported cases it does not appear that 
in more than about one case a year a new trial 
is granted and the Appellate Court ultimately 
reinstates the verdict at the tirst trial. This seems 
not an excessive price to pay for the advantages in 
having the trial court exercise its considered judg¬ 
ment in passing on the motion for a new trial.” 

II the plaint i 11 were not allowed |o weasel word his ac¬ 
ceptance, he must accept the remittitur or a new trial. 
The limited experience of defendant's counsel indicates 
that the overwhelming majority of remittitur are complied 
with and litigation ended. Would this practice of accept¬ 
ance under protest increase the judicial workload? On 
the evidence ol the three cases where the “under protest" 
device has been invoked in this Court, the expenditure of 
judicial manpower is appalling. The Keinertsen case, as 
already noted, was reviewed by District Judge Frankel 
when it finally wound down to a conclusion, and he noted 
that it had been "morbidly" prolonged. Keinertsen in¬ 
volved two trials at the District Court level, motions for 
reargument by plaintiff, maneuvering by plaintiff to ac¬ 
cept under protest, a petition of mandamus, an appeal 
and a return to the District Court where the plaintiff was 
again denied because of overreaching on the question of 
interest. 

Tn the present case there has been a trial, reargument, 
attempt at certification of an appeal, improper submis¬ 
sion of an Order for interest with resultant motions and 




now this appeal. Contrary to the oversimplification which 
the 5th Circuit suggests its practice leads to. this Court 
lias experience substantial litigation. 

See Kraus v. Cahnar 73-7450 (currently pending 
before this Court). 

An analysis by Professor Moore of the 5th Circuit case 
of V. S. v. lino.!)/; Acres, demonstrates the complexity of 
the matter. There are two issues interwoven: lias there 
been an abuse of discretion in the grant ol a new trial, 
and is the size of the remittitur correct? Two differ¬ 
ent standards are applicable. The abuse ol discretion 
cannot be measured by any hard standards since it is 
“discretionary". That the Circuit Court might have done it 
differently is insufficient grounds to touch the discretion¬ 
ary grants of a new trial. Theoretically the remitted 
amount is subject to legal standards. r l he appeal under 
protest could well result in a judicial waste of time if 
the remittitur is faulty, and the discretionary grant of a 
new trial correct. The lengthy review (below) from Pro¬ 
fessor Moore reveals that this is just what has occurred 
in the 5th Circuit case. 

“Tn Dilta Kiifiiuccriufi Carp. v. Scott, the Filth 
Circuit read the Supreme Court cases as predi¬ 
cated on a free will decision to accept a certain 
amount in lieu of the uncertainties ol a new trial, 
and held that when the agreement to the remittitur 
is made under protest, the plaintiff may appeal to 
test the legality of the conditional order. It is to 
be noted, however, that in the Fifth Circuit it is 
held that remittitur i< legal onl\ when the verdict 
is in excess of the maximum amount that the jury 
could reasonably find, whili^he decision ol tin* trial 
court in granting a new trial is renewable only for 
abuse of discretion. Thus unless such abuse can 
be shown, the appeal is likely to result in a new 
trial, which, of course, the plaintiff could have had 
in the first place by simply refusing to agree to the 
remittitur. 




United Slates v. llfiOMP Acres of Laud, JInhnes 
Count)), Mississippi (CAoth, 1070) 432 F2d 010, 
14 FR Serv2d 70.'!, is an example of the possible 
waste of time produced by such appeals. There 
the jury in a condemnation case brought in a ver¬ 
dict below the highest figure testified to by the land- 
owners’ experts and above that testified to by the 
government’s experts. The government moved for 
a new trial, or as an alternative an order of remit¬ 
titur of a stated amount. The trial court ordered 
a new trial or remittitur of a lesser amount. The 
landowner accepted the remittitur with a reserva¬ 
tion of the right to appeal if the government ap¬ 
pealed. The government did appeal and the land- 
owner cross-appealed. The government's appeal 
was dismissed for failure to prosecute and it then 
moved to dismiss the cross-appeal. Tin* court of 
appeals denied the motion and hoard the case on 
the merits, holding that under the highest legal 
verdict standard the remittitur order was improper. 
Tt went on to hold, however, that since the standard 
for the granting of a new trial was to be measured 
by abuse of discretion the cause was to be remanded 
to the district court to give* it an opportunity to rule 
upon the motion for a new trial uncluttered by the 
remittitur question. Unless the court of appeals 
proceeded upon the improbable assumption that the 
district judge road the standard for .a new trial 
order conditioned upon remittitur as permitting 
such an order when an order for a new trial would 
be an abuse of his discretion, the disposition of the 
appeal left tin' landowner in the unfortunate posi¬ 
tion of arguing an appeal to achieve an end that 
he could have achieved without the time and ex¬ 
pense of appeal by simply refusing to agree to the 
remittitur in the first place. Tt appears, then, that 
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in a jurisdiction in which the standard for a now- 
trial on the around of excessive verdict is broader 
than the around for remittitur, the right to appeal 
is chimerical unless the court of appeals will rule 
upon the propriety of the arrant of a new trial or 
decrease the remittitur amount.” 

Moore’s Federal Practice, Vol. GA, sec. 59.03(3) 
p. 59-G3, 59-G4. 

The non-appealability of the Trial Court’s remittitur 
was what made it an effective device at the trial level. 
One reason for the almost unanimous determination that 
it cannot and need not lie immediately reviewed on ap¬ 
peal, is the trust in the integrity and competence of the 
District Judges. If for no other reason then this state¬ 
ment of confidence in the trial bench, the 5th Circuit prac¬ 
tice should be rejected. 


POINT II 

Interest cannot be awarded prior to August 5, 1975 
and should equitably not precede November 21, 1975. 

On August 5, 1974 trial ended without a valid verdict. 
The trial judge, exercising his discretion set it aside as 
excessive, but offered plaintiff the option of remittitur. 
Because of plaintiff's maneuvers and delays a “judgment” 
w r as not entered until August 5, 1975. This judgment, 
contrary to rule was done on an ex parte basis, with plain¬ 
tiff awarding himself interest from August 4, 7 . 97 /. 

It was not until November 121. 1975 that Judge Worker, 
on defendant’s motion, amended the award of interest, 
making it run from August G, 1975. A proper judgment, 
therefore, was not entered until November 21, 1975, all 
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because of wilful conduct of plaintiff. Examination of 
plaintiff s action demonstrates why interest should not 
commence until November lM. 1!)7.">. 

First, the proposition is obvious that interest cannot 
precede the entry of judgment. though a gap exists be¬ 
tween verdict or decision and judirment. See Kotsopoulos 
v. Asturin, 4(i7 F. Lid 91. Tn this case the trial court's 
findings ot fact wen* rendered on .Tune o, lOliS, amended 
thereafter so that judirment was not entered until Sep¬ 
tember 1 '2, l!Wi v '. l’lainti II moved to amend tin* judirment 
to make it n*tro-active to .lune ,t, 1 !•(!*'. This was denied. 

On appeal this Court awarded interest from September 
1 —. holding that Rule .'17 compels interest “from the 

<late of judgment". lnl'erentially, the ruling rejected 
plaintiff's argument that dune 4. IIUIS the "decision" date 
should control, lly analogy this rules out the argument 
here that August 4. 1074 the "verdict" date should control. 

Tn Hciitofsni v. Hod tins. 40,‘T F. Supp. 12(id. Judge 
I' rankel. dealing with the identical claim for pre judirment 
interest presented here, denied plaintiff’s claim and cited 
h otsopoulos as authority. 

Since 1 1 aul ( . Matthews was counsel for A ofsopoulos 
and Heim rfsni his submission of an ex parte judirment to 
Judge \\ erker awarding pre-judgment interest contrary 
to the law and his failure to call these authorities to this 
court's attention appears to be wilful over-advocacy. Tt 
caused the delay of effective judirment until November 
-1, F , ~~> anil this date should be the effective date for 
commencing interest. 

Counsel's conduct in delaying final judirment and in 
pursuing a claim for interest both here and in the district 
court can fairly be characterized as multiplying the pro¬ 
ceedings “. . . unreasonably and vexatiously”. Not only 
would this militate against awarding more than the mini- 


mum interest, it is a legal basis for taxing costs against 
the attorney personally. 

See Haulnf v. Coudrcy, 4ii7 F. 2d G97 (2 Cir. 
1972). 

The cases cited by plaintiff are not at all to the point. 

In Louisiana Arkansas v. Platt, 142 F. 2d 847 the 
circuit court reversed the trial court entry of judgment 
n.o.v. for defendant and ordered interest from said rein¬ 
stated verdict since “the date of the verdict and the 
date when judgment should have been entered are the 
same”. 

In Swartzbauyli v. United States, 2S9 F. 2d 81, the cir¬ 
cuit court reduced the original judgment, but then held 
that interest was properly awarded on reduced amount 
from the day of judgment. It would seem that that is the 
very principle that defendant is urging upon this court, 
namely that interest cannot precede judgment. 

Plaintiff’s citation of tin* New York CPLlt and author¬ 
ities thereunder is completely out of order. This is a 
federal maritime action and both as a matter of federal 
procedure and maritime uniformity the reference is in¬ 
appropriate. 

Lituinouicz v. Weyerhaeuser, 1S.1 F. Supp. (i92. awarded 
interest from the judgment on a reduced amount involv¬ 
ing the same principle as Sivartzbauyh and so inappro¬ 
priate. 

Plaintiff cites Hriyys v. Pennsylvania, 1G4 F. 2d 21, a 
case which concededly demonstrates that his position is 
improper and that interest cannot precede judgment. By 
somewhat obtuse argument he claims that the Supreme 
Court in Xeiv York v. Fifth S'ational Bank, 11S F.S. (!08, 
and Quebec v. Merchant, 1T> F.S. 37.u, are contrary to 
the second circuit rule, lleview of the two Supreme Court 
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cases reveals that the question involved was whether in¬ 
terest included in a judgment should he considered in 
determining whether the jurisdictional amount was pre¬ 
sented. The issue before this court is not involved. 

The flimsiness of plaintiff's authorities and his avoid¬ 
ance of the Kotsopoulos decison are indicative of the 
frivolousness of his argument. 

POINT III 

The trial court’s determination that a new trial must 
be granted on the issue of damages, since the verdict 
was clearly excessive, was not an abuse of discretion 
and cannot be set aside as erroneous. The amount 
which the trial court decided must be remitted, 
$25,000.00, was, if anything, inadequate, and the 
remittitur should have been greater. 

As demonstrated in Point I of this brief, the granting 
of a new trial cannot lx* reversed unless the reviewing 
court finds that the trial judge clearly abused his dis¬ 
cretion. 

Consideration must he given for the peculiar knowl¬ 
edge which the trial court possessed as participant in the 
“live trial”. The fact that the circuit court might dis¬ 
agree or have done otherwise in the use of their discre¬ 
tion does not mean the trial court abused its. 

An examination of Judge (lurfein’s opinion shows that 
his discretion was exercised after a full and careful 
reflection on the facts involved and on the applicable law. 

Tn his brief, plaintiff alludes to exhibit 10. Although 
Judge (lurfein does not rest his decision on exhibit 10, 
some consideration of this bit of evidence illustrates 





17 


plaintiffs overreaching. Only the trial judge participat¬ 
ing in the actual situation could fully appreciate such 
matter. Exhibit 10, as the court can see, simply con¬ 
tains numbers with little explanation. It had been used 
in a prior trial by plaintiffs counsel and he had restricted 
its tise to the simple numbers shown on the exhibit. It 
was introduced on plaintiff’s motion into the present 
case with no amplifying proof. Yet, on summation, plain¬ 
tiffs counsel, read into Exhibit 10 premium pay, over¬ 
time, anticipated increases into the future, etc. The 
trial judge’s decision to deny a mistrial was tempered 
by his caution that if the jury was misled by unfounded 
speculations, he could review the verdict for excessive¬ 
ness. 

The plaintiff, Donovan, was a 54-year-old seaman. Most 
of his adult life had been spent at sea yet he sailed as an 
unlicensed able-bodied seaman, lie suffered a colics’ frac¬ 
ture of the wrist with some permanent disfigurement but 
was able to return to work as fit for duty within six 
months. 

Ignoring the speculative flights of fancy plaintiff’s 
counsel exhibits when foreseeing Donovan’s future eco¬ 
nomic disintegration, it is submitted that an award of 
$90,000.00 for such injury is to an experienced trial judge 
so above the norm as to be unquestionably excessive. 

Since the law is clear that the trial judge in exercising 
< cretion has to be allowed reasonable latitude and since 
it is conceded that there is no exact or arithmetical dam¬ 
ages, the reasonable approach is to examine Judge Gur- 
fein’s decision to determine whether he was in such 
bounds. Defendant, in good conscience, could argue for 
a further reduction but in candor must admit that Judge 
Gurfein’s figure seems a fair discretionary assessment. 
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Tlio argument of plaintiff’s counsel, is based on the 
improper assumption that there is some absolute measure 
to effect damages and that he has found it. 

Aside from such improper assumption, plaintiff’s brief 
just plainly misstates facts. 

Plaintiff (p. 8 brief) states he waived his right to a 
new trial on August 1 (>, 1074. Xo where is this alleged 
“waiver” documented. In fact, plaintiff refused to clarify 
his position until August (5, 1075, when he prepared the 
ex parte acceptance “under protest.” 

At page 11, plaintiff now argues that his remarks were 
“in accord with the union agreements”. But he admits 
the agreements were not in evidence, thereby conceding 
the impropriety of his reference to such contractual mat¬ 
ters in summation. 

At page l(i, plaintiff alleges that defendant conceded in 
his brief $:><;,(M)() in special damages, plus general damage 
for pain and suffering of $15,000. (The inference is that 
defendant concedes $71,000 while Judge Gurfein awarded 
but $05,000). Since such misstatement is especially perni¬ 
cious some refutation in detail is needed. 

Plaintiff cites as authority “(brief, p. 7) (A 114)”. One 
would assume the reference is to defendant’s brief, where 
such admission would be found. But page 114 of the ap¬ 
pendix is page 7 of plaintiff's memorandum for re-argu¬ 
ment, and contains confused figures out of a rug merchant’s 
dream. But it contains no “analysis” or “calculations” 
of defendant. 

In defendant’s own brief, at page 7 thereof (coincidence 
??) is set out just what defendant would admit. This is 
at page 8!) of the appendix. 

Defendant conceded $(i.000 in special damages, felt 
$10,000 to $15,000 was the maximum general damage— 





pain and suffering award, and suggested future lost earn¬ 
ings could not exceed $30,000. That totals $40,000 to 
$51,000, for all damages. 

Why plaintiff would rely upon inaccuracies rather than 
careful analysis, can best he understood if it is taken as 
an admission of weakness in attacking Judge Gurfein’s 
award. 

The court is referred to Judge Ourfein’s carefully rea¬ 
soned and detailed opinion. When it is contrasted with 
plaintiff’s oracular prognostication of future total ruin, 
the solidity of Judge Ourfein’s opinion clearly stands out. 

Such speculation has been held improper. 

Hoffman v. Sterling Dnifj Inc., 485 F. 2d 132 (3 

Cir. 1973); 

Bartkowiale v. St. Adalbert Unman Cath. Ch. Soc, 
40 A.D. 2d 300, 340 N.Y.S. 2d 137. 

CONCLUSION 

The plaintiff’s appeal insofar as it seeks review of the 
remittitur, should he dismissed on the grounds that such 
order is not final and not appealable. 

The judgment below dated August 0th, 1975 must be 
amended to strike that portion which reads, “under pro¬ 
test without prejudice to his right to appeal,” or alterna¬ 
tively, the matter must be set down for a new trial. 

The order must be further amended to provide that 
interest shall commence running thereon from November 
21, 1975. 

An award of costs and disbursements should be granted 
to defendant since the within appeal was frivolous. 
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An award of attorney's fees to defendant from plaintiff’s 
counsel should be granted since proceedings were willfully 
and vexatiously multiplied. 

Respectfully submitted, 

Darby, Healey & Stoxkbrioge 
Attorneys for Defendants-Appellees 

Thomas H. Healey 
Thomas M. McCaffrey 
Of Counsel 
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